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Europeanized International Law and Administrative and Constitutional Courts in EU Member States – Maneuvering the global legal waters of Luxembourg (CJEU), Strasburg (ECtHR) and Hague (ICJ)
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I. Introduction


In a globalized world, administrative and constitutional courts everywhere are increasingly required to apply international law, necessitating a delicate balancing act between national law and domestic policies and international law, sometimes originating from dictations by international tribunals such as the International Court of Justice.  This is even more the case for such courts in the EU, adding to the equation "Europeanized" international law as laid down by the Court of Justice of the European Union and the European Court of Human Rights. 


The paper aims to analyze these challenges faced by constitutional and administrative courts in EU member states when applying international public law, international human rights law and international private law. In discussing each field, debate includes real and hypothetical examples and case studies, highlighting potential points of conflicts and convergence between the relevant cases law. 


Utilizing the findings of the analysis, the paper attempts to draw a road map for European judges to maneuver the international legal field, as they seek the most appropriate balance between domestic law, EU law and the decisions of the tribunals. 
II. State Courts and International Law and International Tibunals – Setting Up  the Framework 


Understanding the way European constitutional and administrative courts operate in relation to international law necessitates an initial discussion of the overall framework of courts as actors on the trnsnational stage. In parciular it is imperative to comprehend the function  of courts as transnational political and legal strategic actors via both international law instruments and supranational courts.
 


In early days, at the advent of municipal state courts serving as adjudicators of private law disputes, and later in the capacity of resolving disputes between sovereigns and subjects, it was to be expected that courts should limit themselves to contained domestic legal systems in the form of a local code or precedent.
 In some cases, access to specific courts was determined by social class, as for example the use in England of royal courts and common law by knights and noble man and the use of other kinds of courts by merchants.
 Another feature of the pre-modern period was that "the law of the land" was considered as almost the sole source of legal authority.
 

This was particularly the case for disputes between subjects and sovereigns when the controlling role was that "the king can do no wrong".
 Under that logic, challenging the sovereign's decisions in court was almost impossible,
 and there was little relevance, if any, to transnational legal developments.
 

Such an outcome might be associated with the fact that at these early times, prior to the founding moments of international law (17th century), the law of nations was almost conceptually non-existent.
 However, it seems more accurate to link it to periodic perceptions of law as a domestic contained regime, dictated by the absolute sovereign,
 or based on religious precepts.
     


Progress in governance modalities supporting the concept of separation of powers provided municipal state courts with flexibility in exercising judicial analysis,
 alongside establishment of mechanism which afforded citizens and subjects with tools to facilitate challenges to government actions.
 Although this opened up avenues for courts to use sources outside contained legal regimes, at least at first courts were reluctant to look at other legal systems, let alone supranational theories and ideas.
 

Such an approach was understandable, as the tendency of courts was to apply their own familiar legal concepts to resolve local and domestic disputes which came before them.
 Recognizing the changes in the mode thinking of some courts, as will be soon elaborated, it is important to bear in mind that even today, when it comes to interpretation of international treaties, municipal courts still take into account the color of domestic legal system rendering contemporary legitimacy to such an approach.
 

Growth in international trade and early globalization have brought forward a natural development of domestic courts, in particular for higher national courts faced with questions pertaining to cases with international implications like the transatlantic slavery trade,
 piracy,
 and the conduct of diplomatic affairs.
 Aiming to resolve disputes bringing forth questions outside the scope of domestic law, necessitated exploring international treaties, or early concepts of the law of nations in order to fill the vacuum in domestic law.
 This trend was especially apperant for US domestic courts which developed case law on the law of nations still relevant today. 

Applying international law in cases involving international or cross-border elements might not be considered an exceptional development as courts seemed not to have a true choice in the matter due to the lack of relevant domestic law. However, this utilization of international law was of significance as it allowed courts to become familiar with international legal concepts which in many cases presented principles and theories distinct from domestic law and legal perceptions. 

International law in its modern form is considered to have evolved in the post- WWII era.
 Following the collapse of the League of Nations and the international legal system it has tried to establish and maintain, the focus of the international community shifted to creating international legal obligations with direct impact on states, aiming to create a transnational legal order.
 

In that regard, leading examples include the advent of international human rights treaties like the 1966 International Convention on Political and Civil Rights and the 1966 International Convention on Cultural, Economic and Social Rights, and subsequent similar instruments.
 

For almost the first time, international treaties focused on relationships between sovereigns and subject, imposing obligations on governments to ensure protections for nationals, ranging from arbitrary detention, discrimination, education and various other rights.
 

Understating this, at the time, innovative approach to transnational regulation of internal affairs, it is not surprising that domestic courts had to engage with these treaties when addressing relevant disputed between governments and their nationals.
 
Alongside the increase in global frameworks pertaining to international public law, aiming to significantly enhance the regulation of relationships between states, and the need for expansion of regulation of international private law related cross-border conduct, the development of international human rights law, has increased the utilization of international law in domestic courts. 

Acknowledging that legal systems are inherently different from one another, utilization of international law by municipal courts had different variety, ranging from reliance on international law to rejecting it and applying trumping domestic law.
 Varieties in such utilization can stem from several factors: 
· Differences in the nature of legal systems, as in monistic legal systems (civil law) international treaties and binding customary international law are an integral to the domestic legal system,
 and for dualistic legal systems (common law) national law overrides international law.

· Cultural perceptions of international law and international tribunals and their binding nature on the domestic level.
 

· Social and economic domestic factors in the context of the engagement of the forum state with the international community.

·   Subject matters of the decisions in questions, whether, inter alia, addressing human rights, moral values, economic issues or military related questions.                  

Whatever the controlling factor in each dispute brought to resolution before the court is, it is today clear that international law is relevant in various aspects of municipal, or domestic, adjudication. While the practical implications of this presumption is far from obvious or foreseeable and courts have very wide discretion in addressing international law, especially in cases when they apply conception of 
"presumptive correspondence" with international instruments, the analysis demonstrates the importance of understanding how EU administrative and constitutional courts operate in this environment. 

III. Role of Domestic and Administrative and Constitutional Courts in the European Union Generally and in Particular in  the Cross-Border Legal Context       
Before discussing the examples of implementation of international law and international case law by domestic administrative and constitutional courts in EU member states, it is worthwhile to understand their relevancy in the cross-border legal context. 

Administrative Courts – the basic concept of European administrative courts is to facilitate judicial review of the acts of administrative bodies, allowing citizens with a tool to contest decisions by public bodies.
 In that context, the role of courts, in some systems, is also to ensure that administrative decisions are given with appropriate reasoning without which the ability of citizens to appeal such decision can be severely limited.

  Scholarship describes the rule of administrative courts in EU member states as focusing on the protection of citizens from arbitrary administrative decision making and ensuring the legality of the conduct of administrative bodies.
 Translating these aims to practical considerations, the role of an administrative court is to verify that the administrative body has considered the required criteria in a fair manner (assessing the administrative procedure), and to determine the consequences of failure to do so.
 

Inherently, legal administrative frameworks differ between EU member states, but two approaches can be discerned as regards to the right of standing; an approach which limits such rights to those directly wronged by a decision of the administrative body and a system which allows anyone with a legitimate interest in the decision to ask the administrative court to review it.
 

Other important elements in the administrative court framework, with potential relevance to the cross-border global context include: types of decisions which can be reviewed by the courts (some government acts, regulatory and statutory measures, public tenders); correspondence to "superior" rules; equality; legitimate expectation of individuals; impartiality; proportionality; transparency; and fairness.

Overall the principle notion of the operation of administrative courts can be viewed as a means to enhance the administrative quality and legitimacy of the decision,
 to deter administrative bodies from ignoring principles of legality,
 and fairness of the administrative process,
 and to ensure that administrative bodies operate in a coherent and cohesive administrative space.
 These, and other, components are embodied in the administrative court system as it preforms its role in the contours of the checks and balances and separation of powers framework in democratic EU member states. 

The features of administrative courts briefly detailed above can be of significant relevance in the international legal cross-border context, complementing the role of such courts in the EU legal system (which the paper does not elaborate on). Relevance is mostly derived from the notion of the impact of a transnational legal order, which domestic law, especially in monistic style EU member states, incorporates. 

Assuming the "transnational global nature" of the legal structure of domestic law in EU member states, the potential for involvement of administrative courts in matters pertaining to cross-border legal international (rather than European regimes) is substantial. As most countries, including EU member states, tend to comply with international law, for legal or strategic, reasons,
 the transitional influence on domestic administrative decisions can, at times, be quite expansive. 

Considering also the growing phenomena termed by some as "global administrative law",
 domestic administrations often face the need of adapting domestic regulatory frameworks to transnational standards, hence impacting regulation in a variety of fields.


Merging the analysis of the role of administrative courts in EU member states with this global picture, even if there are signs of limitations on legal transnationalism and reversion to legal sovereignty,
 it is apparent that administrative courts can be required to review and control many decisions and governmental measures originating from a global legal order.
   

In cases where the administrative courts are faced with these types of measures, they can find themselves required to determine, as part of the process of reviewing the legality of the administrative process, whether the administrative practice was, or was not, in violation of international obligation.
 Even assuming that in many cases the global interpretation of treaty would not be controlling and the courts rather follow domestic legal frameworks, the international element is still apparent.
   
Similarly, administrative courts can be asked to review whether administrative acts correspond with decisions of international bodies operating under the auspices of international treaties.
 Adjudicating disputes on this question often involves determining the binding effect of decisions of global institutions,
 quite a challenging task in an international system without an overall and overbroad "global supreme court" with overriding powers, jurisdiction or enforcement mechanisms".     
Constitutional Courts – constitutional courts in EU member states can be considered as principle actors in the framework of the constitutional democracy central to their government and administration.
 
The main role of the courts, as defined in the various national constitutions, is to, inter alia, preserve the rule of law; fundamental rights; equality, protection of minorities; and human dignity.
 Entrusting the constitutional courts with these functions is often associated with the need of protection mechanisms from the "tyranny of the majority" in democratic societies.
 In the context of emerging democracies, as is the case for newer EU members from Central and Eastern Europe, the role of constitutional courts becomes even more essential in the transformation from communism to constitutional democracies.

Differently from the common law system of constitutional review by a unitary highest judicial instance entrusted with reviewing the constitutionality of measures taken by executive and legislative bodies,
 constitutional courts in most EU member states are specialized courts solely focusing on constitutional issues.
 In some of the EU systems, constitutional courts are often engaged in balancing between different constitutional rights in what can be viewed as deliberative process in the context of "communicative arrangements" between bodies in the domestic governmental system.
     
Translating the overall framework described above to practical manifestation, several main functions of constitutional courts in EU member states can be noted: verifying whether national legislation corresponds with the constitution;
 exercising constitutional review on state actions;
 and addressing jurisdictional issues relating to relationship between EU and domestic law.
 
Constitutional courts can, in some EU member states, consider both individual complaints concerning violations of constitutional rights and referrals from courts (or the legislature) on the constitutionality of governance related measures (as noted, decisions and legislation).
 This relatively expansive framework is important to bear in mind in the cross-border legal context, as it has potential to expose constitutional courts to various issued with relevancy to the international legal order. 

In addition to similar relevant issues for the administrative courts, under the framework briefly described above, in the global cross-border context, the main traditional role of constitutional courts in EU member states is in relation to the European Convention on Human Rights (ECHR).
 While this Convention is binding on its European member states, adjudication of domestic measure in its light (complemented by the jurisdiction of the European Court of Human Rights to be further discussed in the next section) can be significantly associated with international human rights law.


 Recognizing that the human rights framework is the most relevant for constitutional courts it is important to realize that in a globalized transnational world not only legal and physical boundaries can be blurred but also those of legal disciplines.
 In that respect, private international law matters as well as those relating to public international law can often come up in adjudication of constitutional human rights issues,
 creating additional challenges for contemporary constitutional courts in EU member states. 

As the analysis demonstrates, international law can be relevant in the work and operation of administrative and constitutional courts, often inherently intersecting with EU law related issues.
 This intersection is very interesting from a theoretical perspective,
 but as the paper is oriented towards practical dilemmas and solutions, the focus of the next section will be on potential conflicts between the international and European adjudicative bodies (CJEU, ECtHR, ICJ) as these can play out in domestic adjudication in administrative and constitutional courts in EU member states.

IV. International Law Conflicts with European (EU and European Council) Law in Domestic European Administrative and Constitutional Courts 
Conflicts between the different applicable regimes when international law issues come before administrative and constitutional courts in European member states can be varied as cases and circumstances.
 The aim in the following analysis is far from attempting to present a full and exhaustive list of possible situations or even offer a detailed analysis of relevant cases, but rather to illustrate issues and dilemmas which might arise in three potential scenarios from three international law related fields, based on examples and dilemmas faced by these European courts in recent years. 

International Public Law – one of the most litigated issues in domestic litigation involving international public law is the question of sovereign immunity and the possible avenues available for litigation against states or against state officials.
 

In recent decades there is emerging customary international law, based on restrictive theories of immunity, based on the principle that a state (and its officials) enjoy immunity from litigation unless certain exceptions apply, ranging from torts occurring in the forum state, to commercial activity and employment related suits under some circumstances.
 In that respect, there is even a universal Convention, yet not ratified, which although lacking the status of customary international law, reflects common practices in that regard.
 Similarly, since 1972, there is a European foreign state immunity regime to which most European states are members to, which also include such concepts.
   
  
Despite this expansive treatment of foreign state immunity in international legal regimes, the issue still presents challenges when it comes to litigation before domestic courts. One of the issues which gains increasing attention in recent years is the alleged exception of human rights violations (sometimes termed as overriding  "jus cogens") to state immunity,
 despite of the fact that none of the applicable regimes recognizes such an exception.


Under this framework, the common scenario is a lawsuit brought by alleged victims of an act perpetrated by a state which does not fall into one of the exceptions to sovereign immunity. Nevertheless, the plaintiff argues that because he or she alleges that the act in question violated human rights than immunity should not apply.
 The reasoning for such a claim is often associated with the legal argument that acts cannot be considered as state action if they are in violation of human rights norms,
 coupled by the moral argument that states must be held accountable for such violations and compensate victims affected by them. 

Without getting into the merits of such an argument (which does not represent current international law),
 the dilemmas faced by a constitutional court required to deal with this task, of balancing foreign sovereign immunity with individual rights and human rights, are significant. 

Assuming such a court received the question as a referral from a lower court, the constitutional court must look at numerous sources in order to resolve the matter, including, inter alia, domestic law, including the national constitution;
 the applicable European legal regimes in the form of the European State Immunity Convention;
 the European Convention of Human Rights (mainly Article 6 concerning the rights to access to judicial remedy), and decisions by the ECtHR;
 customary international law which every state must comply with;
 and last, but not lease, the decisions of the ICJ.
 

Acknowledging the fragmented nature of international law, the task of articulating a clear and précised role is an extremely challenging one.
 This being the case, even if there is a clear rule on the issue before the court, the constitutional court still has to decide how to deal with potential conflicts between the different sources of law. 

This kind of scenario can occur, for example, when the state defendant submits the case to the ICJ,
 or when the plaintiff motions the ECtHR against the decision of the domestic court.
 As both institutions mostly operate on the basis of an exhaustion of local remedies role, any decisions they render implicates the decisions of the domestic courts on the same issues. Consequently, the constitutional court in the EU member state must resolve the conflicts between different decisions and interpretations, even if the specific case does not reach all the instances involved. Making things even more complicated, if the case also involves question pertaining to state liability under EU law,
 the potential involvement of the CJEU and EU case law might lead to a multi-level conflict which must be resolved in order to adjudicate the case.     

At first blanch, the constitutional court in the EU member state can just be stratified with the apparent hierarchy between the different instances, and decide, for example, that because the ICJ is entrusted with interpretation of international law,
 its rulings should override. However, as the Italian Constitutional Court has shown, when effectively overruling a decision by the ICJ on sovereign immunity in regards to lawsuits filed against Germany for human rights violations in WWII,
 this would not necessarily be the case if the court comes to a conclusion that its domestic constitution should be the overriding legal regime.
 This might be considered a legitimate decision, which has attracted the support of human rights activist and scholars supporting the overriding nature of international human rights law.
 Nevertheless, the fact that it can arguably be viewed as detrimental to the function of international relations and the role of the ICJ in interpreting international law.
 is significant, demonstrating the inherent difficulties in international public law adjudication before constitutional courts in EU member states.                         

International Human Rights Law - similar to international public law, international human rights law in the context of litigation before EU courts can bring forth a wide variety of issues with potential conflicts between different legal regimes and legal instances. 
The most prominent example in the recent decade, which would serve as a basis for the second scenario, is the question of implementation of sanctions imposed by the United Nations Security Council (UNSC).
 According to Chapter 7 of the UN Charter, all member states of the UN, which include all EU member states, must abide by the sanctions imposed by the UNSC that, in some cases, require imposing financial sanctions and travel bans on specific individuals.
 Although the process has improved, due to litigation in European courts (domestic, CJEU, and the ECtHR),
 to include ombudsman mechanism, they are still imposed in a political driven process without a judicial process.

Under this framework the (second) scenario is a case in which the EU member state has decided to implement sanctions imposed by the UN, with the result of financial freezing of bank accounts of an individual who is a citizen of the member states.  Even assuming that some form of process took place to implement the case law of the CJEU and the ECtHR,
 the listed individual still seeks to appeal the decision by the state to impose the sanction by lodging a complaint to the an administrative court challenging the reasoning for the decision and the process undertaken. 

 When tasked with the need to resolve the dispute, the administrative court is faced with a plethora of conflicting regimes. 
On the one hand, the undisputed obligation of the EU member state under the UN Charter (to which all member states must adhere to), which does not allow states to divert from the sanctions, notwithstanding minimal exceptions (not relevant to the process issue).
 Unlike for the sovereign immunity question discussed earlier, there is also no ambiguity about the binding nature of UNSC resolutions under chapter 7 to the UN charter.
         

On the other hand, the administrative court must address the requirement to apply the ECHR (article 6), and the applicable regimes of EU law, mainly the rights for reasoning and due process.
 The dilemma might is made much more acute if the court makes a referral to the CJEU,
 or when the case is brought before the ECtHR
, and these instances decide that the state has contravened its obligations under the applicable European regional regimes,
 applying what is termed by some as a Europeanized international law.
 Complicating the matter even further, there could be potentially referrals by the UN General Assembly to the ICJ for an advisory opinion on the binding nature of such sanctions (there does not seem to be a mechanism for ICJ Jurisdiction contentious cases in this regard).
 ICJ advisory opinions do not have legal binding effect,
 but domestic courts will probably see the need to address an opinion holding that the state is in violation of its UN Charter obligations if it fails to impose UNSC mandated sanctions. 


As in the previous example, here too the court can just "simply" abide by the hierarchy of instances, in this case even more legally sound, as it must follow the decisions or case law of the European (CJEU and ECtHR) courts (although there have been rare examples pointing to the opposite direction).
 Following this approach could negate the need to decide which norm is controlling, international law, EU law, or ECHR law. 


Administrative  courts in EU member states taking this route will be hardly to blame for  going down this route, but scholarship points out to potential implication which these courts cannot ignore, even if the "fault" lies with the regional judicial institutions including, inter alia, a "European wide-hole" in the sanctions regime;
 creating difficulties in creating an effective sanctions ombudsman regime if all decisions are considered subject to judicial review by domestic courts; imposing strains on developing a sanctions regime which is aimed at reducing serious threats to global peace and security;
 and finally, "tainting" the administrative courts with the need to make a "de-facto" normative choice between European and international law.
 

The scenario above, which can be also relevant for constitutional courts in European member states, demonstrates not only the difficulties faced by administrative courts in addressing cross-border legal issues, but also the emerging role of such courts in the global system, a function which they must acknowledge and cannot afford to ignore. 


International Private Law - distinct from the previous examples, the relevancy of constitutional and administrative courts in the international private law sphere, in the EU context, is less apparent. This is because private law matters can involve predominantly matters relating to civil procedure,
 and the relevant EU regimes (Brussels Regimes) specifically exclude administrative manners from their application, limiting themselves to civil and commercial matters.
 The ICJ also deals mostly with matters of public international law,
 rendering it less relevant in this context for the scenarios discussed. 


Taking into account these arguments, a closer look might indicate otherwise in a world of increasing interactions between norms and judicial institutions.
 Referring to the arguments above by their order the following can be noted: any decisions on applicable law or jurisdiction in cases of conflict can have implications on the right to access of justice (ECHR);
 it is far from clear what is the precise definition of commercial and civil matters in EU regimes;
 and past decisions of the ICJ (and its predecessor the Permanent Court of International Justice) have significance, even if limited, to the development of private international law.
                       


Under this framework, both types of courts can face the following (third) scenario. A defendant argues that a court in one member state does not have jurisdiction to adjudicate a particular dispute because a choice of law and choice of court clause in a contract with an EU member state (allegedly interpreted as indicating jurisdiction in another member state or a non-exclusive clause) possibly acting in its sovereign capacity,
 precludes the jurisdiction of the forum state. In the argument before the court, the defendant also argues that if the trial will take place in the forum state this would in violation of his rights under the ECHR.


This set of circumstances might be than referred to an administrative court to address the question of the definition of the state act as civil or administrative and to the constitutional court to decide the constitutional implications. Similar to the two previous scenarios, albeit less directly, the courts would have to consider the following: the applicable EU and ECHR regimes, including the 2005 Choice of Court Convention to which all EU member states are party; case law of the CJEU on the definition of commercial and civil matters and the definition of sovereign acts of a state; ICJ case law on issues such as choice of law,
 and court jurisdiction;
; and ECtHR case law on access to justice.
 Adding to the complexity, the courts will also need to consider the 2015 Hague Principles on Choice of Law in International Commercial Contracts (a non-binding list of principles, but still reflective of international practice),
 and the applicable domestic law and conflict of laws regimes.  

Recalling that in private international law matters the role of administrative and constitutional courts in Europe is outside their traditional "comfort" zones,
 the challenge presented are significant. In such cases the courts would not only have to decide which norms or institutions override, but also to engage in judicial transnational dialogue between fields of international law which are arguably based on different rationales,
 despite the recent convergence as noted by some scholars.


Accordingly, this "perfect storm" scenario represents an important example of potential conflicts between the various applicable regimes. The implications of any choice the courts would make will not only be significant to the particular issue at hand, but are also likely to implicate the formation of new and merged versions of international law combining elements from various doctrines and normative sources.

This last example and scenario highlight the global importance, alongside the more obvious domestic one, of finding the way to facilitate understanding by administrative and constitutional courts in Europe of the international context in which they operate as would be discusses in the next and final section of the papers. 

V. Principles for Developing a Road-Map
Developing a road-map for resolving conflicts between different norms and judicial instances in the context of administrative and constitutional decision-making is quite a formidable endeavor. For this reason, the following ideas present only the beginning of a discussion on this complex matter, aiming to facilitate further study and debate. 

Starting with the principle actors involved, i.e. the judges, the very basic important element is awareness of their role as transnational actors on both the European and global level.
 Translated to practical dimensions, such awareness should lead to familiarity with applicable international norms and institutions, including their respective scopes, jurisdictions and case law.
 

One way in which this can be done, other than by judicial training, is to think "outside the domestic box" and engage in study of the way courts in other EU and non-EU states addressed similar issues.
 By doing so, the courts would not only be engaging in comparative legal work but also participating in transnational dialogue with other domestic, regional and international judicial instances.
 

More direct approaches can be engagement and involvement in networks of judges under the auspices of international and regional judicial cooperation bodies.
 As networks are today considered to be an important factor in the creation of international law, these platforms can facilitate not only cooperation between courts of different member states but also impact normative impacts,
 as complementary to judicial rulings. 


These directions, and similar others, can contribute to enhance the quality of judicial decision-making in this complex intertwined EU-international law cases, as well as their international legitimacy. However, the most important notion is that when adjudicating issued which include these international bearings, the domestic administrative and constitutional courts must not ignore the international realm even if they are not legally bound to address it (unlike the EU law dimension). While it is admittedly difficult, and it possibly not correct in some of the cases, to expect the European courts to blindly abide by international law or by decisions of international, or even regional, courts, it is of importance that the decisions address them, or at the very lease consider them, in the adjudication process. 


The second types of actors involved in the framework are the EU member states. In the face of the increasing complexities faced by the courts, regulatory measures can be considered to clarify potential conflicts. In that regard possible steps can include, inter alia, specifying in national law or constitution what norms or organs have primacy in the case of conflicts;
 issuing guidelines for judicial determination of disputes in the international legal context,
 or specifically incorporate decisions on international or regional courts in domestic law. 


These options are viable might create legal clarity, making life easier of the administrative and constitutional courts. Nevertheless, they carry with them the risk of creating further fragmentation of international law,
 while raising questions about EU vs. member state competence when it comes to external affairs (transformed after the entry into force of the Lisbon Treaty in 2009).
 If any steps are indeed taken, they would have to be carefully considered and balanced against these potential counterproductive consequences.

The third actors considered are the international community as a whole, or the EU or the ECHR member states, as supranational organizations. As these actors are the creators of the judicial organs ICJ, CJEU and the ECtHR) they have the power to modify the respective constitutive instruments.
 The result of such clarifications can be more precise conflict resolving rules determining the relationship between the different decisions outcomes. These rules can, for example, specify in which fields one decision overrides the other, or even determine, through treaties, which norms control.
 

Unfortunately, or not, from a practical perspective such modifications, in order to be effective will require almost universal consensus, as different groups of state compromise the members of the different judicial institutions although EU member states are member of them all. It is also important to note that even if this problem can be overcome, such uniform application and global order will likely never be wholesome and complete, and open to interpretation, thus not truly solving the different complexities. 


Ultimately, as evident from these initial ideas and the associated risks, the issue at the focus of the paper is not likely to be resolved by regulatory measures whether domestic, regional, or international. Consequently, judges will likely continue to play a central role in addressing the various conflicts, with awareness as a key fundamental component the "best administrative" and most constitutionally sound decisions.
VI. Summary  

Mapping out the various challenges faced by administrative and constitutional courts in EU member states when concerned with international law related dilemmas is quite an impossible task, mainly due to the unforeseen range of facts, circumstances and norms which can apply. 


Understanding this reality, the paper choose instead to present case scenarios for such cases, in the context of utilization of international law by domestic courts to resolve disputes. Aiming for the most complicated cases, the circumstances described in the scenarios might seem far fetched, but the goal was to illustrate the potential conflicts, which are increasing as a byproduct of globalization and influx of blurred boundaries between international public law, international human rights law and international private law. 


As the EC is gradually, resulting from the Lisbon treaty and the expanded focus on a unitary EU external affairs policy, gaining competence in international law related fields,
 and promoting the membership of the EU in international treaties,
 conflicts faced by the administrative and constitutional courts in EU member states are only likely to be on a rapid rise. 


Hopefully, the analysis presented in the paper, including its final section on proposals for addressing the conflicts, and the risk associated with some of them, has provided some insight and food for thought. In that sense, the discussion was not only aimed at judges involved in the adjudication of such cases, but also to other relevant actors involved in policy-making as well as to academics with interest in providing theoretical solutions to these very practical dilemmas.      
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